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Broadway and the Boardwalk, Long Beach
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- agalns E -

SUN NLF LIMITED PARTNERSHIP, SINCI-,AIR TIABERMAN,
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FAYE LEWSON, SEYIVIORE ADELMAN, ROBERT GOLDENBERG,
PEARL TEPPERMAN, NEW YORK STATE DEPARTMENT OF
TAXATION & FINANCE and NASSAU COUNTY DEPARTMENT
OF SOCIAL SERVTCES,

Respondent (s) .

Memorandum After Tria1

The trj-a1 of this matter was held on 'fufy L2, 20]-A and Jufy
L3, 2OLf. The court conducted the required si-te visit pursuant to
Eminent Domain Procedure Law (EDPL) on ,fufy 14, 201L'

This action involves ttre valuation of claimants' properEy that
is part of real property acguired by the City of Long Beach for
urban renewal Purposes .

The dat.e of the taking in this case is April 18, 2005' The
claimants' property is part of a super block tshat is bounded on
Broadway on the norLh; Riverside Boulevard on the west,' the
Boardwalk on the south and Long Beach Boufevard on the east '

The claimants trave a 1oO* ownership interest in fee simple
absofute in five parcels in the "superblock" (see this Court's
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prior short form ord.er in this action dated March 22, 20]-0) ' The
superbfock consisls of 263,350 sq. ft. Claimants own 34,550 sq'
fE. spread over fj-ve parcels - -o7g acres out of six acres, and 34?
of the ocean front portion. The court has adopted use of the word
"superblock,. to describe the loE in which the subject parcels are
Iocated only because that is the nomenclature used by the
l-itigants. To date, the so call-ed "superblock" still remains a
vacant, empty lot enclosed by a chainlink fence.

The City claims the five parcels of properEy are worth
$3,005,000 as of April L8, 2006, the date of the taking'

Parcel 3 was a 10,000 sq. ft. parce] with 100' of frontage on
Long Beach Boulevard. It was non-contiguous with the claimants'
other parcel-s. It had no frontage on the Boardwafk ' The City
valued this parcel at $940,000.

Parcel 4 was an 11,530 sq' ft. parcel wiEh 92' of frontage on
Riverside Boulevard and l-20 ' of frontage on t.he Boardwalk, Parcel
4 was contiguous with Parcef 5. non-contiguous with claimants'
other parcels. The City valued this parcel at $1'020'000'

Parcel 5 was an 8,240 sft. parcel- with no slreet frontage' ft
had 80' of frontage on the Boardwalk. Parcel 5 was contiguous with
Parcel 4, non-contiguous wlEh claimants' oLher properll-es '
Together, Parcels 4 and 5 aggregate fg,57} sq. ft' The City valued
Parcel 5 at $850, 000 .

Parcel- 8 was a 2,2IO sq. ft. substandard lot with no frontage
on a street and 20! of frontage on the Boardwalk ' Parcel I was
non-contiguous with claimants' other parcels' Parcel I had no
street frontage. They city valued Parcel- I at $120,000'

Parcel l-2 was a 2,570 sq- ft. substandard parcel- with no
fronEage on a street and 20' of fronEage on the Boardwafk. ParceL
12 was non-conEaguous with claimants' other parcels' The City
val-ued Parcef 12 at $ 75,000.

Each of the parcels was vacant, unimproved parcel-s on April
18, 2005. Each of the parcels was included in the City's Urban
Renewal Plan and designated for acquisition in the plan'
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On Aprif L8, 2005, the City acquired tshe six-acre superbfock'
including the five parcels owned by claimants, and flipped it to a
private developer for a minimum price of $a5'6 mil-l-ion pursuant to
an open-ended contract. Claimants assert the property t,'as worth
S11.1 mj.llion as of April l-8, 2005, the vesting date' Claimants
al-so seek $1,184,220 in "pre-taking damages."

In arriving at itss valuation, the CiEy contends that the sole
compensable property interest as of the date of the taking was the
toui (+) non-contiguous l-ots olvned by the cl-aimants ' The claimants
argue that the valuation must be determined in the context of the
superblock. ClaimanEs assert the four non-contiguous parcels
should be vafued based on t.he end result of the government project
that required the condemnation and assemblage of a single 253,500
sq, ft. parcel under one owner'

'l'h F cifv reiects claimanEs' position that they were entitl-ed
frrv v4eJ

to valuation based on assembfage. The question of whether there is
a reasonable probability of an assemblage is a gueslion of fact to
be determined by the Eriaf court based on a fair interpretation of
the evidence. Rodman v state of New YoIk 1o9 AD2d 737. Claimants
argue that the measure of damages should be the fair market value
of the cond.emned property at its highest and best use on Ehe date
of the taking. Cl-aimants further argue that even if they were nots
utilizing the property to their fullest potential at Ehe date of
the taking, they would be entitled to Ehe highest and best
avaifable use if Ehere was a reasonabLe probability that the
condemned property would be combined with ot.her lots in trre near
future , Matter of MetropoLiEan Transit Authority, 85 AD3d 31"4 '

The claimants presented detaifed testimony by their appraiser
with accompanyj-ng exhibits to establish the value based on the
evidence to support their argument that the "assembl-age" was thre
hlghest and best use of the condemned land and that condemnation
was reasonably probable without condemnation' To put the issue in
context. the question is whether the claimants' property was
"probabl-y within the scope of the project from the time the
government was commiEEed to it. If they were noL, but were merefy
adjacent 1ands, the subsequent enfargement of the proiect to
include them ought not to deprive the respondenEs of the val-ue
added in ttie meantime by the proximity of the improvement ' If. on
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the other hand, they were, the government ought not to pay any
increase in value arising from the known fact that the Lands
probabl-y would be condemned. " See United States v t'Ii77et, 317 U.S.
369 at p. 377.

The cl-aimants offered evidence at triaf to establish that the
Cit.y has been committed to tawfut development of the "superblock
site" for thirty years or more. claimants argue that the private
owners of the "superblock" parcels could have facilitated an
"assembly" without. the City's involvement.

In 1998 the City demapped shore Road. The idea of demapping
Shore Road began as earfy as 1988.

The city offered into evidence an appraisal report thaL
aEtempted Eo ;stabfish that the cfaimants' land could only support
one or two single-family or two-family residential homes and was
worth only $3 mil-lion as of April 18, 2006. cfaimants argue the
city's appraiser did noL consider thirEy years of private and
public efforts Lo construct mixed-use, high density, hotels and
condominiums on the site; the regufatory prohibitions against
construction; and the City's formal demapping of the internal
street (Shore Road) , to allow private assemblage of the superblock '
claimants contend that the demapping of shore Road rendered
claimants' internaf lots isolated and cut off from ingress and
egress so that single-family housing had become an impossibifity
approximatefy ten years before the seizute. Testimony indj-cates
t.hat when the claimants acquired title to the property in 1979-1980
the area was not what one woufd categorize as being "super, " but
rather, blighted and run down. At the date of the Eaking the
subject land or block was stil-f vacant, but af1 parties agree the
neighborhood has improved. The city's valuation of $3 million was
one-third less than the $4.1 miltion val-ue set forth in a L987
executory contsract of saLe for the subject parcels' Claimants
question how the land coul-d have declined in value between 1987 and
2006, while real estate prices increased significantly on Long
Island. Claimants contend this is not a case where the condemning
authority, by its act of condemnation, created an enhanced value'
Claimants assert no owner could reasonably be expected to construct
a single-family home on the subject loLs. Ctaimants suggest that
the City's Urban Renewal Pfan passed ln 2002 did not create the
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$4.1- millj-on value set forth in the executory contract, but rather
was intrinsic to the fand itsel'f , separate and apart from any
condemnatsion planned 15 years later' simply put, the claimants'
pos j.tion is that the city's urban Renewa] Plan passed in 2002 did
noE "create" the superblock, but rather the superblock had existed
for decades before 2Oo2 as a result of attempts by private
individuals to develop the subject property. Despite the
cfaimants' learned and erudite valuaEion, the superblock is stl11
as of this date vacant and undeveloped. The proposed superblock
"finished product" as depicted on cl-ai-mants' Exhibit 48 is a "Pie
in the sky" rendition that is more fantasy than reality' The
exEensive documentary evidence and testimony establishes that the
creaEion of the "mass" that comprises the superblock was due
neither to only the City nor private developers, but rather the
efforts of the City and the private sector to achieve a goal- that
has stil_f eluded them. The record establishes that the superblock
was neither a "windfall" created by government intervention nor a
project tha! coufd have been accomplished without private sector
cooperat 1on .

The City's appraiser used contradictory approaches j-n

appraisal reports written for different parcefs on the superblock'
When the city appraiser valued Parcel 14, known as the Shore Road
roadbed, he valued it as a contributory portion of the entire block
- using an assemblage analysis - the same apProach used by the
claimants' appraiser to value their 1and, Cl-aimants argue that the
City appraised Parcel 14 to support the City's safe to Philips
International . There, the claimants contend the City wanted the
highest valuation possible, to get the highes! price possibl-e from
Philips. But in contrast, for cl-aimants' 1and, the City wanted the
lowesL price possib]e, to minimize the amount owed to claimants'
So where the city wanted a high value, its appraiser used an
assembfage theory. And r,rhere the City wanted a Iow value, it
ignored assembl-age theory. on cross examination the city appraiser
acknowledged that he had used two, totafly concradicting approaches
to vafue two different portsions of the superblock. The city
appraiser used an assemblage analysis for the roadbed even lhough
condemnation had not yet happened. Although Parcel 14 is only
42,000 sq. ft., he opined that the parcel-'s highest and best use
was developmenE as an assembled portion of the superbLock - the
very approach that he refused to apply in valuing claimants' fand'
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The city's report was issued seven months before the dale of
vesCing. He staEed then that the valuation of the roadbed parcel
(No. 14)/ as a portion of the superblock, i's "the current market
value of the fee simple interest in the subject propertsy, effective
as of the date of the preparation of this report (September 15'
2005) ." Report at p. 2 (Exh. 70). Therefore. claimants argue that
the City's val-uation of the roadbed parcel as a contributory
portion of tshe superbl-ock, seven months before the date of vesting'
is further proof that the claimants' meEhodology is correct' In
short, the City used contradicting approaches to value uwo
differentporlionsofthesuperblock,inoneinstancelvherethe
citydesiredahighvaluation,andintheotherinstancewherethe
city wanLed a fow valuation. The Court also notes that in his
Sept,ember 2005 report when the appraiser knew that the City would
be receiving paymenE for the land in question, he described an
"escalating" and "accelerating" real estate market in Long Beach'
However, when he appraised the claimants' Iand just five months
later, he did not describe Long Beach with such enthusiasm or
menLion the "stiI1 acceferating market" (Tr. 263-265) Eo categorize
the area.

The City argues that the claimants' appraiser failed to take
intoaccountthat'twooftheparcefswerevirtualtyunbui].dabIe
(Lots I and 12) . Afso, the claimants' appraiser aPpraised their
propertyasifthectaimantscou].dbuildmj-xed-usest,rucEuresasa
matter of right. They coul-d not. The City asserts the cl-aimants'
appraiser does not take into account that Parcels 4 and 5' 3' I and
zl are non-conLiguous wj-th each other' The City argues that
claimants' parcefs shoul-d not have been valued as part of a single
"ni r- ^ l r-h^t,nh tha claimants had no ownership interest with the

^r urrvuYrl errv

other parcels that made up the superbtock, the City's argument that
the claimants showed no "unity of use" between the claimants'
parcels and the other parcel-s making up the superblock is
misplaced.

Cl-aimants' conclusion of market val-ue is based on the
assumption that 325 condominium units and 1oo holel rooms would be
buil-t on a ful1y-assembled 253,350 sq' ft' parcef' This
supposition is grounded on the development contract with a
designatsed developer that capped the number of units and hotel
rooms the developer coufd seek to build at these l-imits' It was
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contemplated that a first-class hotel would be built on the
superbl_ock. claimants. appraiser used as a comparison the Allegra
HotelrlocatedonwestBroadway,andadjacenttotheBoardv'alk'At
the time of the sale of the All-egra, there was a nursing Lrome

business ats the site operating l-70 rooms. claimants' appraiser
faifed to clarify vthat part of the value was attributed to the
nursing home business that was shut down' Nor did the claimanEs'
appraiser factor in the value Lo the non-conforming use of the
ettegra when comparing iE to the subject property' The claimants'
expert offered no proof of architectsural pl-ans, approved site
prans, building permit applications, construclion bids'
environmenlal cLearances. efectric and water availability, and any
other indicia of a firm development project' The contract relied
upon by claimants' appraiser was amended no less than four times
from its 2OO1 execution to October of 2006 '

This Court notes that the entire superblock remains vacant and
unimproved. The project, as conceived by tshe City, has not
progiessed to anything remotely resembling a formaL approved
proj"ct. cfaimants' appraiser's vj-ew as to the market value of a
completedsuperblockfromwhichheextrapolatesavicariousland
value for claimants' four non-contiguous parcels is not based on
fu1ly determined structures to be built, a set number of units
and/or rooms; no compleled architect plans were submitted; no bids
for construction costs were referenced. In this regard, the
cfaimants' appraisal can be considered to be speculative and overly
generous in t.heir evaluation.

Shore Road, tjr'ie 42,000 sq. ft. parcel runni'ng through the
cenLer of the superblock, was demapped by the City and never part
of the claimants' property, which ended at the beginnj"ng of the
street l-ine. Cl-aimants' appraiser states that his conclusion as to
markeL value is based on 1-7 * of the overal-l- $65 mil-lion val-ue of
the superblock. The city argues that claimants are only entitled
to a vafuati-on based on a 13* ownership factor, v'ere it to concede
on the assemblage theory (which it does not) rather than the 17?
used by the claimants' appraiser. The claimantst appraiser
indicated that in valuing cl-aimanLs' Iand as a contributory portion
of the assembled superblock, he considered claimants' allocable
interest in the shore Road roadbed to the center line, in light of
claimants' easement rights thaE had been divested by the
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discontinuation and demapping of Shore Road without cfaimants'
consent. He calcufated that cfaimants were entiEled to 17? of the
overaff superblock's value, which credited cLaimants with 10,200
sq. ft. of roadbed surface added to their 34,550 sq. ft' of deeded
l-and. ( see Cl-aimants' Appraisal Report at p. 2, Exh. 4)'
cl,aimants' appraiser caf cul-ated the entire superblock's vafue at
$70 mif l-ion - but he did not apply the l-7? factor to thj-s figure;
instead, he first deducted the $4.5 million that the Cj-ty was paid
for the roadbed - to avoid crediting claimants unfairly for l-and
that the city owned or conlrolled before any condemnation '
Claimants' appraiser next apPl-ied the 17? factor to a discounted
value of $55.5 mil-lion - leading to the $11.1 mil]ion fj'gure for
claimants, conEributory portion. Although the cl-aimants' appraiser
discounted the $70 million overall prj-ce to remove the roadbed
value, the city argues thaE it was wrong for the claimants Lo apply
a 17* ownership factor, and that a 13* figure should have been used
(34,550 sq. ft. owned by claimants, divided into the 253,350 total-
sq. ft. of all- privaLe parcels, yields an ownership percentage of
13?). The City argues that claimants' appraiser shoufd not have
added any square footage to claimants' 34,550 sq. ft' of deeded
1and, because the City owned or controffed che roadbed and
clalmants' easement rights in the roadbed shoufd be ignored'
AccepLing the city's position that a discounted 13? factor should
be applied would yield a contributory valuation of $9'1 million
based on the $70 million total superblock val-uation' Applying the
13? factor to the lesser $55.5 million valuation (which excludes
the roadbed val,ue controlled by the City before condemnaLion) woufd
yield a contributory val-uation of $8.515 milLion'

on November 7, 2oor, the City contracted with Philips
International' d'/b/a ,Janow AssociaEes LLC (Philips) for resale of
the land later to be acquired from the ctaimants and the other
owners of the superblock. The closing took place on october 30,
2006. Approximatefy six months after the vesting date, Phil-ips
paid to the City a minimum price of 142,098, 800 plus an additional
94.5 rnill-ion for the shore Road roadbed portion of the superblock.
The City then paid the cLaimants $87 per square foot for their
portsion of the superblock ($3,ooo,ooo/ 34.550 sq' ft'=+ $87) ' The
$46,598,800 "minimum" price paid by Philips indicates a square foot
price of $178 ($46,588.80/263,350 sq. 13. = $l-77) ' where there is
no real market as of tshe vesting date, the "fair markeE" value of



-9- Index No. 14650 / 05

the property actually taken may be considered at the nearesC date
when there was a fair market val-ue. See In re Board of Water
SuppTy of the City of New York, 277 NY 452-

There is no formula or set of rules by which just compensatlon
can be realized in dolLars and cents. New York courLs have
general-fy examined the issue of jusL compensation in equitable
terms and determined that just compensation is the fair market
value of the property at the time of the taking' Morever, just
compensation is measured by what the propertsy owner has l-ost,
rather than what the condemner has gained, see Flatter of ciEy of
New york v Mobif oil' Corporation, 12 AD3d 77, 78 (internal-
citations omitted) . As stated by ,fudge Cardozo, in New York,
Ontario v W. Ry Co. v Livingston' 238 NY 300, 305 "the probfem j-s

one of justice between the lndividual proprietor on the one hand
and on the other hand, the sovereign or the representative of the
Sovere j-gn. "

In determining an award to an owner of condemned property, Lhe
f i-nding must be within the range of lhe expert's testimony ' see
Matter of CiEy of New York (Reiss) , 55 NY2d 855'

AfEer considering the testimony and appraisals submj-tted by
the learned experls for the respective parties, the executory
contract claimants entered into for $4.1 million in l-987 and tfre
executed contract of sale betr^reen the city and Philips six months
after the vesting date, it is the determination of this couru that
the appropriat.e award should be $7.9 mil1ion'

Cfaimants argue they are entiLl-ed to a pre-taking damage of
$1,184,221'.96 based on the demapping of Shore Road in 1998 and the
City's imposition of construction moratoria imposed in August of
1995 and allegedfy conLinuing through the date of taking - April
ls,2006.Theatlegeddirectdamagesegualtheinsuranceandtax
associated cosLs associated with their ownership of the five
taxabl_e fots within the superblock. claimants characterize this
action as a de facto taking. The concept of de facto taking has
traditionally been limited to siluations involving a direct
invasion of the condemned property or a direct legal restraint. on
ils use. The evidence at trial established neither.



A de facto Laking requj-res a physical entry by Lhecondemnor, a physical- ouster of the owner, a i.gatinterference with the physical use, possession oren]olment of the properLy or a legaL interferencewith the owner,s power of dj-sposit.ion of theproperty. On the other hand, ,,cond.emnation
blight" rel"ates to the impacC of certain acts uponthe val-ue of the subjecL property. tt in no wayimports a taking in the constitutl-onal sense. buLmerely permits of a more reaListic valuation ofthe condemned property in the subsequent de jureproceeding. fn such a case, compensation shaLL bebased on the value of the property at the time oft.he taking, as if it. had noc been subjected to thedebiLit.at.ing effect. of a t.hreatened condemnation.City of Buf f alo v ,J. W. Cl,ement, 28 Nf2d 241_, 356 ,J5 / .

strong public policy considerations prohibit a finding of a defacto taking in the wiLhin action. ciEy of Buf far_o v ,J.w. VL"r"nr,supra, at pg. 3 58 . fn det.ermining the ar,rard to the claj-mants r"nthe sum of $S.5 million, the Couri was cognizant of the demappingof Shore Road and any building moratoriums that may have been i.nef f eci:. The Court- will not enhance the award based on the theory
:: i.i?#."to rakins. rhe apprication for rhe ,,pre_rakins damases.,

rt is the det.ermination
of the cl-aimants shafl be 58

Selt.le j udgiment on not j-ce .

DATED
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of this Court that the awarct in favor5 mil"1ion.

ENTERED
ocT 0e 2012


